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RESOLVED, That the American Bar Association urges the courts of appeals,
federal, state and territorial, to provide in case dispositions (except in those appeals the
court determines to be wholly without merit), at a minimum, reasoned explanations for
their decisions.

FURTHER RESOLVED, That the American Bar Association urges the Congress
and state and territorial legislatures to provide the courts of appeals with resources that
are sufficient to enable them to meet this responsibility.
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An analogy may be found in the rule of administrative law that a federal

court of appeals must reverse administrative agency action if unable to satisfy itself
that the agency has given reasoned consideration to all the material facts and
issues. This calls for "insistence that the agency articulate with reasonable
clarity its reasons for decision, and identify the significance of the crucial facts."
Greater Boston TV Corp. v. FCC, 444 F.2d 841, 851 (D.C. Cir. 1970), cert.
denied, 403 U.S. 923. The rule has variously been grounded in the
requirement of the Administrative Procedure Act that agency action not be
"arbitrary" or "capricious," Motor Vehicle Manufacturers v. State Farm, 463
U.S. 29, 56 (1983), and in the due process requirement of the Fifth Amendment.
Aberdeen & Rockfish RR Co. v. United States, 565 F.2d 327, 334 (5th Cir.
1977). What the proposed resolution would urge is that the courts of appeals
adhere in their own case dispositions to the same standard.

Writing focuses thinking and sharpens analysis. Every lawyer has
had the experience of modifying a position in a brief or memorandum because "it
just won't write."

The growing caseload of appellate courts requires a renewed effort toward
quality as well as quantity of decisions. The system of justice at the appellate level
should not have efficiency as its primary measure of achievement.

Conclusion

The courts of appeals, both federal and state, should ensure that there be
reasoned consideration of the material facts and issues in all cases and, except for
appeals the court affirmatively determines on the basis of such consideration
to be wholly without merit, that each case receives a decision which at a
minimum sets out the operative facts of the case, the issues presented, and the
legal basis for the ruling.

Respectfully submitted,

Jack H. Olender
President, Bar Association of the
District of Columbia

February 2000
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